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DOCKET NO. 
BRIEF 
fcfiftf THE SUPREME COURT OF THE STATE OF UTAH 
POLYTEC, INC., a 
corporation, and 
PHIL CASHION, 
Plaintiffs and 
Petitioners, 
vs. 
HONORABLE HOMER F. 
WILKINSON, THIRD DISTRICT 
COURT JUDGE, 
Defendant, 
UTAH FOAM PRODUCTS, INC., 
Respondent. 
Case No. 900185 
Priority Classification 
No. 13 
PETITION FOR REHEARING 
ORIGINAL PETITION FOR WRIT OF MANDAMUS ARISING OUT OF 
CASE NO. 502853623 IN THE THIRD JUDICIAL DISTRICT 
COURT IN AND FOR SALT LAKE COUNTY, STATE OF UTAH, 
THE HONORABLE HOMER F. WILKINSON, DISTRICT COURT 
JUDGE, PRESIDING. 
Richard D. Bradford 
BRADFORD & BRADY 
60 East 100 South 
Suite 100 
Provo, UT 84601 
Attorneys for Plaintiffs 
and Petitioner 
Steven G. Johnson 
RICHARDS, BIRD & KUMP 
333 East Fourth South 
Salt Lake City, UT 84111 
Attorneys for Utah Foam 
Products, Inc., 
Respondents 
FILED 
MAY i 1 1990 
Clerk, Supreme Court, Utah 
Respondent Utah Foam Products, Inc., through its 
attorney of record hereby petitions the above-entitled 
court for a rehearing on the Petition of Polytec, Inc. 
and Phil Cashion for a Writ of Mandamus. The original 
hearing was heard by the Supreme Court on May 7, 1990. 
This Petition is based on the fact that the court has 
misapprehended the full faith and credit clause of the 
United States Constitution the Utah Foreign Judgment Act, 
and rules regarding extraordinary writs, as more fully 
set forth below. 
JUDGMENT STAY NOT A VIOLATION OF FULL 
FAITH AND CREDIT CLAUSE 
Final judgments by the courts of foreign states 
are entitled to full faith and credit in the State of 
Utah. U.S. Constitution, Art. IV, § 1 (By Act of 
Congress, the full faith and credit clause extends to all 
state courts. 28 U.S.C. §§ 1738, 62 Stat. 947). Utah 
courts faithfully follow this constitutional mandate and 
accord res judicata effect to valid judgments rendered by 
the courts of sister states. Clarkson vs. Western 
Heritage, Inc.. 627 P.2d 72 (Utah 1981). 
In this case Utah Foam does not attack the 
Alabama judgment in the State of Utah, although Utah Foam 
is appealing the trial court,s decision to the Alabama 
Supreme Court. Utah Foam has taken no action to violate 
the full faith and credit clause. It has not asked Utah 
courts to ignore the Alabama judgment or to seek to have 
it vacated or set aside or the judgment amount reduced. 
A stay of execution pending the Alabama appeal is 
available in Alabama, See Alabama Rules of Civil 
Procedure, Rule 62. The Alabama judgment has been 
docketed in Utah subject to a potential stay of 
execution. Seeking the stay in Utah does not attack the 
judgment but merely allows the judgment debtor to do the 
same thing it would be allowed to do elsewhere,. The stay 
conditioned on a bond less than the judgment amount does 
not impair the judgment any more than a stay of a 
judgment from a Utah court does not impair that judgment. 
The amount of the judgment is not changed. The validity 
of the judgment is not impaired. It still accrues 
interest. It still can be executed on if upheld by the 
Alabama Supreme Court. The stay does not deny nor 
disparage full faith and credit to the Alabama judgment. 
Said this court in McLane vs. McLane, 570 P. 2d 692 (Utah 
1977); regarding foreign judgments: 
That judgment stands as unimpaired as if 
it were a judgment of our own state, but 
no more so. The giving of 'full faith 
and credit' to the judgment of a sister 
state simply requires that it be given 
the same credit as it would be given in 
that state; and also the same credit 
that it would be given if rendered in 
the courts of our own state. 570 P. 2d 
at 694. 
By arguing that foreign judgments can only be 
stayed on filing of a bond in the amount of the entire 
judgment gives foreign judgments a super privileged 
status over that of domestic judgments in Utah which can, 
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pursuant to Utah Rules of Appellate Procedure 8(b) and 
Utah Rules of Civil Procedure 62(a) and (i), be stayed 
for less than the full judgment amount, as more fully set 
forth in the response of Utah Foam in opposition to the 
Petition for Writ of Mandamus on file herein. There is 
no constitutional reason to give foreign judgments a 
greater privileged status than that given to domestic 
j udgments. 
UTAH COURTS AUTHORIZED TO STAY FOREIGN JUDGMENTS 
Utah courts are empowered by statute to stay 
foreign judgments. § 78-22a-2(2), Utah Code Annotated 
(1953, as amended) provides in part as follows: 
A judgment filed under this chapter has 
the same effect and is subject to the 
same procedures, defenses, and 
proceedings for reopening, vacating, 
setting aside, or staying, as a judgment 
of a district court of this state and is 
subject to enforcement and satisfaction 
in like manner. (Emphasis added). 
§ 78-22a-4(2) of the Utah Code Annotated (1953, as 
amended) provides as follows: 
If the foreign judgment debtor, upon 
motion, shows the district court any 
ground upon which enforcement of a 
judgment of a district court of this 
state would be stayed, the court shall 
stay enforcement of the foreign judgment 
upon the posting of security in the kind 
and amount required to stay enforcement 
of a domestic judgment. (Emphasis 
added). 
The word "shall" is mandatory and requires staying of a 
foreign judgment upon appropriate showing to the district 
-3-
court. 
The words "security in the kind and amount 
required to stay enforcement of a domestic judgment" 
require the court to look at Utah Rules of Appellate 
Procedure 8(b) and Utah Rules of Civil Procedure 62(a) 
and (i). As set forth in the response of Utah Foam in 
opposition to the Petition for Writ of Mandamus, those 
statutory provisions allow the court to set a bond in an 
amount less than the full judgment amount if other 
appropriate security is given for the protection of the 
judgment creditor. As set forth in the response, other 
appropriate security has been given for the protection of 
the judgment creditor. 
FACTS RAISED FOR FIRST TIME ON APPEAL 
It also appears that the Supreme Court considered 
facts raised for the first time on appeal, in that 
plaintiff was allowed to argue from a hearsay letter not 
given under oath and not submitted in any manner to the 
court below. The letter of Steven K. Horton, C.P.A., was 
not even prepared until April 26, 1990, 27 days after the 
trial court heard the stay motion. 
The letter and corresponding arguments of counsel 
before this court ignore the facts given under oath at 
the hearing in the trial court. The affidavit of David 
C Westover, bond specialist, in particular sets forth 
the impossibility of defendants to obtain a bond in 
-4-
amount equivalent to the judgment. Copies of the 
affidavits submitted by plaintiff under oath to the trial 
court are attached hereto as exhibits. 
WRIT OF MANDAMUS IMPROPER 
This court also ignored its own case law set 
forth in the response of Utah Foam in opposition to the 
Petition for Writ of Mandamus. Specifically this court 
ignored the line of cases requiring petitioners to 
exhaust their remedies of appeal. See particularly 
Commercial Security Bank vs. Phillips, 655 P.2d 678, 680 
(Utah 1982). 
CONCLUSION 
Because it appears that the Supreme Court 
misapprehended the laws of the State of Utah and Federal 
Constitutional Law concerning the Full Faith and Credit 
Clause, writ of mandamus rules, and the Utah Foreign 
Judgment Act, Utah Foam Products through its counsel 
requests that this court grant a rehearing of the 
Petition for Writ of Mandamus and deny the Petition for 
the Writ of Mandamus. 
DATED this //" day of May, 1990. 
RICHARDS, BIRD & KUMP 
-5-
CERTIFICATE OF SERVICE 
I hereby certify that on the fi l deiy of May, 
1990, I mailed a true and correct copy of the foregoing 
Petition for Rehearing, postage prepaid, to Richard D. 
Bradford of Bradford & Brady, attorneys for petitioners 
Polytec, Inc. and Phil Cashion, 60 East 100 South, Suite 
100, P.O. Box 432, Provo, Utah 84603-0432. 
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Steven G. Johnson 
Utah State Bar No. 1729 
RICHARDS, BIRD & KUMP, a P.C. 
Attorneys for Defendant 
Utah Foam Products, Inc. 
333 East Fourth South 
Salt Lake City, Utah 84111-2988 
Telephone: (801) 328-8987 
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SALTLWEC0U.4TY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
POLYTECH, INC., a corporation; 
and PHIL CASHION, 
Plaintiffs, 
vs. 
UTAH FOAM PRODUCTS, INC. 
and J. L. LOCHRIDGE GENERAL 
CONTRACTORS, INC., 
Defendants. 
AFFIDAVIT 
OF BRUCE B. WILSON 
Civil No. 502853623 
JUDGE HOMER F. WILKINSON 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
BRUCE B. WILSON, being first duly sworn, upon his oath 
deposes and says: 
1. I am President of Utah Foam Products, Inc., I have 
personal knowledge of the facts and circumstances stated herein, 
except as to those matters stated on belief, and as to those 
matters I believe them to be true, and I am competent to testify to 
the facts and circumstances stated herein. 
2. In 1980 Utah Foam Products, Inc. (hereinafter "Utah 
2 
Foam") filed a lawsuit in the State of Alabama against Phil Cashion 
and Polytech, Inc. and obtained judgment against those parties in 
the sum of approximately $11,000.00. 
3. When Utah Foam started to make attempts to collect 
the judgment against Cashion and Polytech (hereinafter 
"plaintiffs"), they pursued a lawsuit against Utah Foam alleging 
fraud. 
4. The complaint of plaintiffs (filed in the Circuit 
Court for Mobile County, State of Alabama, as Civil No. CV80-
001907-MCD) was dismissed by the Trial Court. -^  ,
 At ^
 y
 „ ,, _/ -
5. The attorney for plaintiffs is James Shores, whose 
wife Janie L. Shores is a Justice of the Alabama Supreme Court. 
6. The dismissal of plaintiffs7 lawsuit was appealed to 
the Alabama Supreme Court and reversed by that court. 
7. Subsequently, Utah Foam was granted a summary 
judgment against plaintiffs. Again Mr. Shores appealed the 
decision to the Alabama Supreme Court, which reversed the Trial 
Court's judgment in favor of defendant. Subsequently, for the 
second time after the second appeal, summary judgment was again 
granted in favor of Utah Foam and against the plaintiffs. 
8. For the third time, counsel for plaintiffs, James 
Shores, appealed the judgment to the Alabama Supreme Court. 
9. The Alabama Supreme Court again reversed the Trial 
f^&fiZ 
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Court's decision. Affiant believes the influence of the wife of 
plaintiffs' coxinsel sitting on the Supreme Court has affected the 
three decisions of the Alabama Supreme Court. 
10. The matter was tried to a jury in the fall of 1989, 
and the jury rendered a judgment in favor of plaintiffs and against 
defendants in an amount in excess of $405,000, most of which 
($375,000) is for punitive damages. 
11. Defendant Utah Foam has appealed the jury verdict to 
the Alabama Supreme Court, Appeal Docket No. 89-767. The Notice of 
Appeal was filed on February 7, 1990. 
12. Affiant believes the jury decision is based on bias 
and prejudice of the jury because of statements made to the jury by 
plaintiffs' counsel during the trial. 
13. Said plaintiffs' counsel told the jury that Utah 
Foam stole one million dollars from plaintiffs. Utah Foam only 
sold a total of $630,000 worth of product to the owner of a 
construction project in Alabama, and defendant's net profit was 
only a small portion of the $630,000 ($60-$70,000). The balance of 
the sum was defendant's cost of materials. Defendant never could 
have stolen one million dollars from plaintiffs, and Mr. Shores 
knew this fact at the time he made the false representation to the 
Alabama jury. 
14. Said James Shores also told the jury that he wanted 
4 
to send a message to Utah not to come to Alabama to steal from the 
citizens of Alabama. 
15. Said James Shores called Utah Foam a big out of 
state corporation coming in to steal "from us southern boys.11 
16. Plaintiff Phil Cashion testified at the trial that 
Utah Foam made no false representations to him. 
17. Despite this fact, affiant believes the jury, being 
prejudiced against Utah Foam because of the false and biased 
comments of plaintiffs' counsel, entered its verdict against Utah 
Foam. 
18. Utah Foam has attempted to obtain a supersedeas bond 
to prevent plaintiffs from taking action to collect the judgment 
during the pendency of the appeal. 
19. Utah Foam has been unable to obtain such a bond 
because of the high amount of the judgment and because Utah Foam 
does not have sufficient assets to allow a bonding company to write 
the bond. 
20. Utah Foam has been told by its bonding company that 
it must have 100% liquid collateral in order for the bonding 
company to write a supersedeas bond. 
21. Because it cannot obtain a supersedeas bond, Utah 
Foam has not been able to prevent plaintiff from garnishing 
defendant's bank account or from levying execution on defendant's 
5 
assets. 
22. The Writ of Execution, a copy of which together with 
the Praecipe are attached to this Affidavit and made a part hereof 
by this reference, has been levied on all of Utah Foam's inventory, 
equipment, and accounts receivable, which levy prohibits defendant 
from doing business. 
23. Because of plaintiffs' post-judgment actions, 
defendant's business is facing imminent closure. 
24. Defendant has consulted with counsel regarding 
bankruptcy, but has determined that it cannot afford the cost of a 
Chapter 11 proceeding. 
25. Defendant faced imminent foreclosure in the fall of 
1989 of its loans from Zions First National Bank because of Utah 
Foam's inability to repay the loans, and only avoided foreclosure 
when affiant and his brother personally borrowed funds to pay the 
corporate obligations to Zions Bank. 
26. Utah Foam's bank account has frequently had a 
negative balcince because of its inability to keep its cash flow 
high enough to cover current obligations. 
27. A large percentage of defendant's employees work in 
Nephi, Utah, at defendant's mixing plant, and because of the 
depressed economy in Juab County would have great difficulty 
obtaining substitute employment if defendant is forced to close 
6 
down* 
28. Defendant only owns a one-half (1/2) interest with 
a third-party with respect to its Salt Lake City warehouse 
building. If plaintiffs are allowed to levy execution on the 
property, successfully bid it at an execution sale, and then force 
a partition sale of the property, the other innocent corporation 
which is not a party to this lawsuit would be damaged. 
29. Defendant has made numerous offers to plaintiffs to 
settle the case, but plaintiffs7 counsel has failed to even respond 
with counteroffers. The failure to even discuss settlement except 
to say that defendant's offers aren't even worth calling offers and 
aren't high enough has frustrated defendant. 
30. Considering the financial circumstances in which 
defendant finds itself, defendant's offers have been generous and 
in a good faith attempt to resolve the litigation. 
31. If defendant must spend its meager cash trying to 
respond to executions and garnishments, it cannot focus its assets 
effectively on manufacturing and selling foam products and 
equipment, and will be required to terminate operations. 
32. Defendant Utah Foam has no assets in the State of 
Alabama. Most of its assets are located within the State of Utah. 
33. While plaintiffs were appealing the Trial Court 
decisions in Alabama, Utah Foam as a matter of courtesy did not 
attempt to enforce its judgment against plaintiffs in this case. 
DATED this &~ day of March, 1990. 
ct ~TKL Sh-ru-**- Ix-hl.
 BRUCE Bm W I L S O N 
SUBSCRIBED and SWORN TO before me this D 
March, 1990. 
day of 
Seal: 
Notary PuHfc "5 
STEVEN d JCH.MSCN I 
&l:UK9C:*7, -rt?he*11l •NOT-
My CommiGccn !L'p,ros I 
April .10, 1&S3 i 
State of U^h * 
CERTIFICATE OF MAILING 
I hereby certify that on the U> day of March, 1990, I 
mailed a true and correct copy of the foregoing Affidavit of Bruce 
B. Wilson, postage prepaid, to Richard D. Bradford, BRADFORD & 
BRADY, attorneys for plaintiffs, 60 East 100 South, Suite 100, 
Provo, Utah 84601. 
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K'X' 
-.?; 
Steven G. Johnson 
Utah State Bar No. 1729 
RICHARDS, BIRD & KUMP, a P.C. 
Attorneys for Defendant 
Utah Foam Products, Inc. 
333 East Fourth South 
Salt Lake City, Utah 84111-2988 
Telephone: (801) 328-8987 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
POLYTECH, INC., a corporation; 
and PHIL CASHION, 
Plaintiffs, 
vs. 
UTAH FOAM PRODUCTS, INC. 
and J. L. LOCHRIDGE GENERAL 
CONTRACTORS, INC., 
Defendants. 
AFFIDAVIT IN SUPPORT OF 
MOTION FOR STAY OF JUDGMENT 
PENDING APPEAL 
Civil No. 502853623 
JUDGE HOMER F. WILKINSON 
STATE OF UTAH ) 
ss. 
COUNTY OF SALT LAKE ) 
DAVID C. WESTOVER, being first duly sworn, upon his oath 
deposes and says: 
1. I am Vice President of Monson & Company, Inc., 
insurance and bond specialists, I have personal knowledge of the 
facts and circumstances stated herein, and I am competent to 
testify with respect thereto. 
2. I have spent considerable time trying to obtain a 
supersedeas bond for an appeal of the Alabama judgment entered 
against Utah Foam Products, Inc. and in favor of Phil Cashion and 
Polytech, Inc. 
3. This type of bond under these circumstances is 
impossible to write. 
4. Even if the requested amount was reduced to only 
one-fourth (1/4) of the $405,000 judgment amount, a bonding company 
requires full liquid collateral to write the bond. 
5. I thought that because of the long relationship of 
Monson & Company, Inc. with Utah Foam Products, Inc., one of the 
bonding companies with which we deal would be willing to make an 
exception, but I have been unable to persuade any of the bonding 
companies to make an exception and execute a supersedeas bond for 
Utah Foam Products, Inc. with respect to its appeal of the Alabama 
judgment. 
DATED this S day of Marcl 
^ $ r . . 
DAVID C. WESTOVER 
SUBSCRIBED and SWORN TO before me this r day of 
March, 1990. 
Seal: 
Notary Public : 
STEVtN G. JOHNSON I 
SsttLaks City, Utah 34111 ! NOT. 
Viy Commiscion Expires 9 
April 30.1993 I 
State of Utah J 
MtA~^ 
UBLIC 
